Trucks in the pit never operate closer than within 80 to 100
feet of the edge of the bench (Tr. 106).

Respondent submitted a time and motion study comparing the
"before and after" exposure of its men and equipment in abating
this citation.  All calculations were made on an annual basis
(Tr. 107, Exhibits V, W, X).

Before the issuance of this citation respondent's activities
resulted in its miners and equipment being exposed to the hazard
of being within 20 feet of the parting ditch edge for 1,085.8
hours.  This exposure was primarily the time required to drill in
the 20 foot zone next to the edge of the ditch.  This exposure is
still incurred because it is still necessary to drill and remove
the coal in the 20 foot zone (Tr. 108).  But the exposure in this
zone is now increased to 1,880.6 hours.  This 73 percent increase
results from the construction and removal of the berms now
required by MSHA (Tr. 109, Exhibit X).

Before the berms were required the only dozer exposure to
the ditch edge occurred during the cleaning of the coal.  This
was for 40.48 hours (Tr. 109, Exhibit W).  As a result of abating
the citation the exposure is now 831.5 hours, an increase of 1954
percent.

In removing the coal, respondent's rubber tired dozer cuts a
14 foot swath and approaches the edge 7,619 times (Tr. 109,
Exhibit V).  Since respondent is now building and removing berms
there are 103,451 cycles to the ditch edge, an increase of 1,612
percent (Tr. 109-110, Exhibit V).  Respondent has constructed 58
miles of berms to abate this citation (Tr. 115, 116).

Respondent puts berms on active haul roads where there is
vehicular traffic traveling "at a good speed" (Tr. 125).

In the opinion of mine superintendent Joe Johnson the
standard does not apply to the working area of the pit.  The
company is constantly mining this area.  MSHA has never
previously cited respondent for failure to have berms in an
active pit area.  But the company has been cited due to an eroded
berm on a haul road (Tr. 151, 154, 155).

Don Holt, respondent's safety director for its mines in
Kentucky and Ohio, is familiar with MSHA regulations 1605CJO.  In
Holt's opinion the purpose of the regulation is to provide a
guide on a haul road to keep vehicles within a confined area.
Further, in Holt's opinion, the section does not apply to the
working pit of surface mines (Tr. 132-134).

In the mines in the eastern portions of the United States

619e shot coal.  Since Yazzie was newly assigned to the J-l
